IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS LYNCH : CVIL ACTI ON
V.

CITY OF PH LADELPH A, et. al. : NO. 00-0158

MEMORANDUM AND ORDER

HUTTON, J. June 29, 2001

Presently before the Court are the Defendants’ Mdtion for
Summary Judgnent (Docket No. 12), the Plaintiff’s Response to
Defendants’ Modtion for Summary Judgnent (Docket No. 14), the
Defendants’ Reply Brief in Support of Their Mtion for Sunmary
Judgnent (Docket No. 16), and the Plaintiff’s Sur Reply to
Def endants’ Response (Docket No. 18).

| . BACKGROUND

The Plaintiff, Thomas Lynch, has been a nenber of the
Phi | adel phi a Police Departnent (PPD) since 1977. After serving in
vari ous capacities throughout the years, he was pronoted to Captain
in 1991 and assigned to the Managenent Review Bureau (MRB). Wile
at the MRB, the Plaintiff perfornmed audits, reviewed PPD practices
and procedures, and performed inspections. During that tine, the
Plaintiff was tenporarily assigned to fill command | evel vacanci es
in various departnments. It was during these assignnents that the
Plaintiff came to know M chael Vassallo and WIlliam Gatter

I n August of 1997, the Plaintiff was subpoenaed to testify at



the trial of former Phil adel phia Police Sergeant M chael Vassallo
(Vassal | 0). Vassall o had been arrested for shoplifting and
convicted in the Phil adel phia Municipal Court of retail theft. At
the time, the Plaintiff was Vassall o’ s conmmandi ng of fi cer and was
set to testify regarding the events surroundi ng Vassall o’ s arrest.
After objections made by Assistant District Attorney (ADA)
Schoenberg who was prosecuting the case, the Court did not allow
the Plaintiff to testify. However, ADA Schoenberg notified the
i nspector of the Internal Affairs Bureau that the Plaintiff had
made a surprise appearance at the Vassallo trial and the Plaintiff
was required to explain his appearance to then Phil adel phia Police
Comm ssi oner Richard Neal .

In January of 1998, the Plaintiff’'s testinony was requested?
at the trial of Sergeant WIlliam Gatter (Gatter). Gatter was
accused of perjuring hinself before the grand jury by denying that
he saw a fellow officer beating a prisoner. On January 29, 1998,
the Plaintiff testified as a character witness for Gatter in a
trial which eventually ended in a hung jury. At Gatter’s retrial,
the Plaintiff was agai n requested? to appear and again testified as
a character wtness for Gatter. Gatter’s retrial ended in an

acquittal.

! The Plaintifff was requested to testify via a “court notice.” A “court notice”
goes to police officer’s indicating that their appearance has been requested in
court and does not state on its face whether it is the result of a subpoena.

2Again, the Plaintiff appeared pursuant to a “court notice.”
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On Septenber 14, 1998, the Plaintiff was transferred fromhis
post in MRB to the Conmand | nspections Bureau (ClB). The CI B
provi des a command presence in the city during nighttinme hours. An
assignnent to CIB has traditionally been seen as undesirable. In
previous years, the assignnment has been used for disciplinary
reasons or as a holding place for command | evel personnel who are
inatransitional phase. The Plaintiff viewed this as retaliation
for his testinony in the two crimnal prosecutions.

On January 11, 2000, the Plaintiff filed a conpl aint alleging
violations of 42 U S.C. § 1983, 42 U.S.C. 8§ 1985, 42 U . S.C. § 1986,
t he First Amendnent, the Fourth Amendnent, the Fifth Arendnent, the
Fourteenth Amendnent, 18 Pa.C. S. A 8 4953(A), and the Pennsyl vani a
Constitution against the City of Phil adel phia, Police Departnent of
the Gty of Philadelphia (PPD), the Police Conm ssioner John
Ti noney (Tinoney), former Deputy Comm ssioner R chard Zappile
(Zappile), and Inspector Internal Affairs Division John Norris
(Norris). The Plaintiff agreed to dismss the clains against
Def endant Zappile as well as his clains under § 1985, § 1986, the
Fourth Amendnent, the Fifth Amendnent, the Fourteenth Anmendnent,
and 18 Pa.C. S. A 8§ 4953(A). In addition, the Plaintiff’s claim
against the Gty of Phil adel phia Police Departnent cannot proceed
as it is not a separate legal entity that can be sued separately
fromthe City of Philadel phia which is al so a naned Def endant. See

Atkinson v. Gty of Philadelphia, No. CV.A 99-1541, 2000 W




295106, at *2 (E.D.Pa. March 20, 2000). The Plaintiff’s remaining
clains are 8§ 1983, the First Amendnent, and a clai munder the free
speech cl ause of the Pennsylvania Constitution Article 1, Section
7. On Decenber 29, 2000, the Defendants filed the notion for
summary judgnent which is the subject of this opinion.

1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for sunmary judgnent has the initial burden of show ng

the basis for its nmotion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Utimtely, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnovi ng party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

fact is “material” only if it mght affect the outcone of the suit



under the applicable rule of law. See id.
When deci ding a notion for sunmary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d GCr. 1992). The

court’s inquiry at the sunmmary judgnent stage is the threshold
inquiry of determ ning whether there is need for a trial, that is
whet her the evidence presents a sufficient disagreenent to require
subm ssion to a jury or whether it is so one-sided that one party

must prevail as a matter of |law. See Anderson, 477 U. S. at 250-52.

If there is sufficient evidence to reasonably expect that a jury
could return a verdict in favor of plaintiff, that is enough to
thwart inposition of sunmary judgnent. See id. at 248-51.

111, SECTION 1983 (FI RST AMENDMENT)

The Court uses a three-step analysis when analyzing a public
enployee’s claim of retaliation for engaging in a protected

activity. See Green v. Phil adel phia Hous. Auth., 105 F. 3d 882, 885

(3d Cir. 1997). First, the Court nust deternmine as a matter of |aw



whet her the activity in question was protected. See Watters v.

Gty of Philadel phia, 55 F.3d 886, 892 (3d G r. 1995). Next, the

Plaintiff must show that the protected activity was a substanti al
or notivating factor inthe alleged retaliatory action. See G een,
105 F.3d at 885. Finally, the defendant may prevail by show ng
that the same action would have been taken regardless of the
plaintiff’s engagenent in the protected activity. See id.

A Protected Activity.

The Third Crcuit has held that a public enpl oyee’ s appear ance
in court as a witness qualifies as “speech”. See id. “[I]t is
wel | established [that] public enployers cannot condition public
enpl oynent on a basis that infringes an enpl oyee’ s constitutionally

protected interest in free expression.” Sw neford v. Snyder County

Pennsyl vani a, 15 F. 3d 1258, 1269 (3d Cir. 1994). However, a public

enpl oyer does have nore leeway to regulate its enployees speech
than it does the general public. See id. For a public enployee' s
speech to be protected speech, it “nust be on a matter of public
concern, and the enployee’s interest in expression on this matter
must not be outwei ghed by any injury the speech could cause to the
interest of the state as an enpl oyer in pronoting the efficiency of
the public services it perforns through its enployees.” Wtters,
55 F. 3d at 892.

1. A Matter of Public Concern

A public enployee’s speech will be considered a “nmatter of



public concern if it can ‘be fairly considered as relating to any
matter of political, social, or other concerns to the community.’”

See Green, 105 F.3d at 886 (quoting Connick v. Myers, 461 U S. 138,

146, 103 S. . 1684, 1690 (1983)). In Pro v. Donatucci, 81 F.3d

1283, 1290-91 (3d Gr. 1996), the Third Crcuit found that a public
enpl oyee’ s appearance in court pursuant to a subpoena was a matter

of public concern. See also G een, 105 F. 3d at 886. Subsequently

in Geen, that principle was extended to apply to testinony in
court given voluntarily. See Geen, 105 F.3d at 887. Therefore,
it is clear that appearing in court is a matter of public concern
and the Plaintiff in this case has satisfied that el enent.

2. Bal ance of Interests.

After determining that the public enployee’'s speech is a
matter of public concern, the Court nust decide whether the
Plaintiff’s interest in the speech is outwei ghed by any injury the
speech could cause Defendants. See id. The Plaintiff in the
i nstant case has a significant interest in appearing to testify in
court. See id. Wile there is sone | essened degree of interest
when that testinony is given voluntarily, there is no indication
that there was voluntary testinony in this case. See id. It is
true that the Plaintiff was a willing participant in the Court
proceedi ngs but he appeared pursuant to a subpoena in the first
case and pursuant to a “court notice” the next two tinmes. Wile

t he Defendants argue that the “court notice” is not necessarily



pursuant to a subpoena, there is no indication that it wasn't in
this case. However, even if the Defendants were able to show t hat
the Plaintiff’'s testinony was voluntary, the testinony would still
be considered a weighty interest. See id.

The Court must bal ance this significant interest against the
potential harm caused to the PPD. In this context, the Court
shoul d consider “whether the statenent inpairs discipline by
superiors or harnony anong co-workers, has a detrinmental inpact on
close working relationships for which personal loyalty and
confidence are necessary, or inpedes the performance of the
speaker’s duties or interferes with the regular operation of the

enterprise.” Rankin v. MPherson, 483 U S. 378, 388, 107 S. C

2891, 2899 (1987). The public enployer’s side of the scal e focuses
mostly on the interference or potential interference with the
effective functioning of their departnent. See id. at 389, 107

S.Ct. 2899; see also Waters v. Churchill, 511 U S. 661, 680, 114

S.Ct. 1878, 1890 (1994). The Court should consider “the manner,
time, and place of the enployee' s expression” as well as “the
context in which the dispute arose.” See Rankin, 483 U S. at 388,
107 S.Ct. at 2899.

The Def endants assert that there was significant potential for
interference with the operation of the department evidenced by
conplaints fromthe District Attorney’s Ofice, and questions by

subordinates as to why the Plaintiff was supporting a crimnal. In



addition, the Defendants claimthat the Plaintiff nmade statenents
to the public critical of the departnment which results in negative
publicity. The Defendants feel these activities could reasonably
constitute a breach of trust, a threat to the PPD s m ssion, and
could be damaging to the PPD's relationship with the District
Attorney’s office and the comunity.

Wiile the Defendants rely largely on the Third Crcuit’s
decisionin Geen, that case differs significantly fromthe instant
case. In Geen, the Plaintiff was a nenber of the Housing
Aut hority Police Departnent’s Drug Elimnation Task Force (DETF)
who attended a bail hearing to testify as a character wtness on

behal f of a friend s son. See G een, 105 F.3d at 884. VWhil e at

the hearing, the Plaintiff realized that the accused was all egedly
connected to organi zed crine and decided not to testify. See id.
After word of his attendance at the hearing got back to the
Plaintiff’s superiors, the Plaintiff was transferred out of the
DETF. See id. The Court found that the risk of disruptiveness
outwei ghed the Plaintiff’s interest in testifying because other
of ficers no | onger wi shed to work with hi mbecause they felt he may
have ties to organized crinme and “because of the nature of DETF
wor k, any perceived breach of trust and security could reasonably
constitute athreat to the DETF, its officers and its rel ati onships
with other police drug units and the conmmunity it serves.” 1d. at

888-89. The Court finds that Green provides little guidance as to



the issue of the Defendant’s interest because neither the
Plaintiff’s position nor the reasons for his testinony inplicate
the sanme fundanental issues associated wth sensitive drug
enforcenent officials potentially being involved wth people
associ ated with organi zed cri ne.

The Defendants essentially rely on broad statenent and vast
supposition to determne that there could be a disruptive effect on
the functioning of the PPD. In this case, the Plaintiff testified
as a character witness for fellow officer’s accused of crines.
There is no indication that he testified falsely or in a manner
which would underm ne the PPD. In fact, his testinony was
specifically character testinony brought to showthe good character
of fellow police officers. The Defendants do not point to any
i npedi ment this testinony caused or could have caused between the
Plaintiff and his superiors other than questions fromsubordi nates
regardi ng the reasons for the Plaintiff’s testinony and conpl ai nts
fromthe District Attorney’s Ofice because they were not notified
in advance of the Plaintiff’s testinony. There are no specific
exanples of how the Plaintiff’s testinony could or did “inpair][]
discipline by superiors or harnony anong co-workers, ha[ve] a
detrinental inpact on close working relationships for which
personal loyalty and confidence are necessary, or inpede[] the
per formance of the speaker’s duties or interfere[] with the regul ar

operation of the enterprise.” Rankin, 483 U S. at 388, 107 S. C.
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at 2899. For this reason, the Court finds the potential for
di sruption in PPD affairs based upon the Plaintiff’'s testinony to
be m ni mal .

For the foregoing reasons, the Court finds that the
Plaintiff’s interest in the protected speech is outwei ghed by any
injury the speech could cause the Defendants. Therefore, the
Plaintiff’s speech is considered a protected activity.

B. Substanti al and Mtivating Factor/Alternati ve Reasons for the
Acti on.

Once it is established that the Plaintiff’'s speech is
protected, the Plaintiff nust show that it was a substantial or

notivating factor in the alleged retaliatory action. See Geen,

105 F.3d at 885. In his deposition in a related case, Defendant
Timoney testified that a transfer to CIB had been viewed in the
past as a disciplinary action. See Pl.’s Resp. to Def.’s Mdt. for
Summ J. at Exh.4, 13:1-18:3. In addition, the Plaintiff has
provi ded a nmenorandumwritten by Chi ef | nspector Anthony Wng dat ed
March 23, 2000 which states that one of the purposes of CIB was
“assignment for commanders for disciplinary reasons.” See Pl.’s
Resp. to Def.’s Mt. for Summ J. at Exh.6. Looking at the
evi dence presented by the parties and drawing all reasonable
inferences in the |ight nost favorable to the Plaintiff, the Court
concludes that a reasonable jury could find that the Plaintiff’s
transfer to CIB was an adverse enpl oynent action.

The Defendants claimthat the Plaintiff has failed to prove

11



the transfer was notivated by the Plaintiff’s protected activity
because Defendant Tinoney is the person responsible for the
transfer and there is no evidence that Defendant Ti noney knew of
the testinony given by the Plaintiff. Wile the Plaintiff may be
correct that direct evidence of Defendant Tinoney's know edge is
| acking, the Plaintiff is entitled to prove his know edge through
circunstantial evidence. As discussed previously, the transfer to
CIB could reasonably raise an inference that the Plaintiff was
being disciplined. In his deposition, | nspector Norris
acknowl edges that the Plaintiff exercised poor judgnent in
testifying and that they were upset that the Plaintiff would
testify in a retail theft case. See Def.’s Mot. for Summ J. at
Exh. B, 135:1-136: 22. There 1is also testinony that the
Comm ssioner, Defendant Tinoney, would solicit and receive
information frominternal affairs regardi ng personnel before they
were transferred. See Pl.’s Resp. to Def.’s Mot. for Summ J. at
Exh. 7, 121:1-124:3. At the summary judgnent phase, the Court
cannot assess the credibility of the evidence. Conbi ning the
inference of a disciplinary action, the displeasure with the
Plaintiff’s testinony by Internal Affairs Personnel, and the fact
that the Conmm ssioner gets information fromlinternal Affairs prior
to transferring personnel, a reasonabl e person could find that the
transfer was notivated by retaliation.

The Defendants also claimthat the Plaintiff would have been

12



transferred regardless of his testinony and present evidence of a
departnmental restructuring to support this allegation. The
Def endants and the Plaintiff are at odds over the actual
di sposition of the Plaintiff’s job functions. |In addition, even if
the restructuring called for a transfer of the Plaintiff from VRB
the alleged retaliatory act is not only the transfer from MRB, it
is the transfer to CIB. The Plaintiff alleges that the Defendants
coul d have transferred himto a nore suitable position rather than
to what is comonly thought of as a punitive position. This issue
is a factual dispute which should go to the jury.

For the foregoing reasons, the Court finds that a reasonable
jury could find that the Plaintiff’s testinony was a notivating
factor in his transfer to CIB and that alternate reasons for the
transfer proffered by the Defendants are pretextual.

V. QUALI FI ED | MMUNI TY

The Defendants assert that Defendants Tinoney and Norris
should not be held personally liable for any violation of the
Plaintiff’s constitutional rights because they are protected by
qualified inmunity. Public officials performng discretionary
functions are shielded frompersonal liability under the doctrine
of qualified immunity so long as their conduct does not violate
clearly established constitutional rights of which a reasonable

person woul d have known. See Wlson v. Layne, 526 U.S. 603, 615,

119 S.C. 1692, 1699 (1999). The main issue regarding the

13



Defendant’s claim is whether the right allegedly violated was
clearly established. ““Clearly established” for purposes of
qualified inmmunity neans that ‘[t]he contours of the right nust be
sufficiently clear that a reasonabl e of ficial woul d understand t hat
what he is doing violates that right.”” 1d. at 616, 119 S.C. at
1699. The constitutional right violated “nust be defined at the
appropriate | evel of specificity before a court can determne if it
was clearly established. 1d., 119 S .. at 1700.

The Defendants argue that the constitutional rights regarding
police officer’s testinony is not clearly defined and a reasonabl e
of ficer could have believed that they were allowed to discipline
the Plaintiff based upon testinony that they felt reflected poorly
upon the PPD. The Plaintiff urges a nore broad interpretation of
rights asserting that the First Arendnent Right as it pertains to
a police officer’s testinony was clearly established at the tinme of
the deprivation of the Plaintiff’s rights. However, the analysis
of a public enployee’s free speech rights does not stop at a
superficial level. As discussed above, a public enpl oyee’ s speech
is only protected speech if it is “on a matter of public concern,
and the enployee’s interest in expression on this matter [is] not
[] outweighed by any injury the speech could cause to the interest
of the state as an enployer in pronoting the efficiency of the
public services it perfornms through its enployees.” Watters, 55

F.3d at 892. Wiile it was clearly established that trial testinony

14



is amtter of public concern, the entire remai nder of the anal ysis
is a conplicated balancing test. A reasonable officer could have
felt that the balancing test weighed in favor of allow ng
discipline for testinony they felt was detrinental to the PPD,
particularly in light of the Third Grcuit’s decision in Geen.

For the foregoing reasons, the Court finds that the
Def endants’ Tinoney and Norris are dismssed in their individual
capacities.

V. MNCPAL LIABILITY

A municipality may not be held liable under 8 1983 on a
respondeat superior theory in the absence of an official

governnental policy or custom See Monell v. Dept. of Socia

Services of New York, 436 U. S. 658, 690-91, 98 S.Ct. 2018 (1978).

The Def endants assert that the Cty of Phil adel phia cannot be held
liable here because there was no official policy or custom
However, the Defendants ignore that the Gty can be held liable for

deci sions of officials with policynmaking authority. See Penbaur v.

Gty of Gncinnati, 475 U. S. 469, 106 S.Ct. 1292 (1986). In order

tofind the Gty liable under that theory, the Plaintiff nust show
that there was an action by a rel evant policynmaker and that it was
taken with “deliberate indifference” to its known or obvious

consequences. See Bryan County v. lahoma, 520 U.S. 397, 418, 117

S.C. 1382, 1394 (1997). Here, the Plaintiff has a relevant

pol i cymaker. See Keenan v. City of Phil adel phia, 983 F. 2d 459, 468

15



(3d Gr. 1993). In addition, as discussed above, a jury could find
t hat the Defendant Ti noney made a consci ous deci sion to punish the
Plaintiff for giving testinony in Court. Therefore, a jury could
find the Defendant Tinoney acted with deliberate indifference to
the rights of the Plaintiff and nunicipal liability could be
i nposed.

VI. STATE LAW CLAI M5

The Plaintiff has agreed to the dismssal of his state |aw
cl ai ns.

An appropriate Order follows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THOVAS LYNCH : CIVIL ACTI ON
V.

CITY OF PH LADELPH A, et. al. NO. 00-0158

ORDER

AND NOW this 29'" day of June, 2001, upon consi deration of the
Def endants’ Mdtion for Summary Judgnent (Docket No. 12), the
Plaintiff’s Response to Defendants’ Mdtion for Sunmary Judgnent
(Docket No. 14), the Defendants’ Reply Brief in Support of Their
Motion for Summary Judgnent (Docket No. 16), and the Plaintiff’s
Sur Reply to Defendants’ Response (Docket No. 18), IT IS HEREBY
ORDERED t hat the Defendants’ Mtion is GRANTED | N PART and DEN ED
I N PART; and

| T I S HEREBY FURTHER ORDERED t hat the Plaintiff’s clai ns under
§ 1985, § 1986, the Fourth Amendnent, the Fifth Amendment, the
Fourteenth Anmendnment, 18 Pa.C S.A. 8 4953(A), the Pennsylvania
Constitution, and individually against Defendants Tinoney and

Norris are DI SM SSED W TH PREJUDI CE.

BY THE COURT:

HERBERT J. HUTTON, J.



